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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
9/16/2004 has been entered. 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1, 10-13, 59-68, 70, and 95-97 are rejected under 35 U.S.C. 101 because 
the claimed invention is directed to non-statutory subject matter. 

The claimed methods do not recite any technological element practicing the 
method within the body of the claims (e.g., that a computer performs the "determining" 
step, etc.). 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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Claims 1,10-13, 22, 30, 39, 48-50, 59-68, 70-80, 82-92, 94-97 are rejected under 
35 U.S.C. 112, second paragraph, as being indefinite for failing to particularly point out 
and distinctly claim the subject matter which applicant regards as the invention. 

The independent claims recite determining purchasable units "using" or "based 
upon" the "first information". But, it is not clear whether, the first information includes all 
recited information and it is not clear whether all information is used during the 
determination. 

Claim 97 recites "a subset of vendors that have exclusive right to the first generic 
item". However, it is unclear what the right to the item means. For instance, it could be 
right to buy, right to sell, or right to have it's brand listed in the resultant shopping list. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 10-13, 39, 48-50, 59-68, 70, 83-92, and 94-97 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Treyz et al (6,587,835) in view of Bado et al 
(4,703,423) and Shilcrat (5,963,948). 

Bado shows receiving information identifying a first project (e.g., a menu or 
recipe); storing information identifying a plurality of generic items; information identifying 
at least one attribute of the generic items, e.g., that it is associated with French cuisine, 
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or the type of ingredient, such as fresh (Fig. 8); and information identifying hierarchical 
relationships between one or more items (e.g., that one item is a component of a 
particular recipe); determining a plurality of purchasable units using the information, 
each purchasable unit having a brand name and an amount associated with it. Bado 
does not explicitly show storing information identifying one or more substitute generic 
items, or that the purchasable units have prices associated with them. Shilcrat shows 
storing information on substitutable items. It would have been obvious to one of 
ordinary skill in the art to modify the method of Bado by storing this information in order 
to provide alternative items. Treyz shows purchasable items having a price associated 
with the item (e.g., Fig. 28). It would have been obvious to one of ordinary skill in the art 
to further modify the method of Bado by having a price associated with the purchasable 
units in order to provide information needed make the purchasing decision. 

As to claim 39, it is noted that the combination of Bado in view of Treyz and 
Shilcrat show the claimed code since the claimed functionality is performed 
automatically in the combination via such code. 

As to claims 62-65, it is noted that Bado shows scaling of the recipe in the 
system to determine quantities needed. 

As to claims 67, 68, it is noted that Bado shows selecting as purchasable units 
items from a subset of vendors, comprising items from a brand sponsor. 

As to claim 95 and 96, it is noted that Bado in view of Treyz and Shilcrat 
additionally show a hierarchical relationship between a first and second generic item, 
the second being a specialization of the first (e.g., Treyz shows a generic item of "soups 
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and canned foods" stored in the database and "chicken soup" as type, or specialization; 
of the first item (see e.g., Fig. 94)). 

Alternatively, it does not explicitly show the stored hierarchical arrangement 
claimed. However, it is notoriously old and well known in the art to store items such as 
"cheese" and provide such a hierarchical relationship to an entry such as "Swiss 
cheese". It would have been obvious to one of ordinary skill in the art to further modify 
the method of Bado by doing so in order to provide an orderly framework for a browse 
mechanism. 

As to claim 97, it is noted that Bado in view of Treyz and Shilcrat additionally 
show a hierarchical relationship between a first and second generic item, the second 
being a specialization of the first (e.g., Treyz shows a generic item of "soups and 
canned foods" stored in the database and "chicken soup" as type, or specialization; of 
the first item (see e.g., Fig. 94)). It further shows determining a subset of vendors that 
have an exclusive right to the generic item, and selecting the purchasable unit from that 
subset of vendors. 

Alternatively, it shows all except the stored hierarchical arrangement claimed. 
However, it is notoriously old and well known in the art to store items such as "cheese" 
and provide such a hierarchical relationship to an entry such as "Swiss cheese". It 
would have been obvious to one of ordinary skill in the art to further modify the method 
of Bado by doing so in order to provide an orderly framework for a browse mechanism. 
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As to claims 22, 30,71-80, 82, Bado shows a computer system capable of 
receiving information related to a project; capable of storing all recited stored 
information, determining a plurality of purchable units using the first information; and 
communicating the information identifying the purchasable units. It does not show that 
the system uses two computers in a client -server relationship; or that it stores 
substitution information. Shilcrat shows substitution information. It would have been 
obvious to one of ordinary skill in the art to modify the apparatus of Bado to allow 
storage of this information in order to provide alternatives. Treyz et al show the client- 
server architecture. It would have been obvious to one of ordinary skill in the art to 
further modify the apparatus of Bado by using the client-server architecture taught in 
Treyz in order to allow information to be retrieved independent of location in the store. 

Response to Arguments 

Applicant's arguments with respect to the claims have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven B. McAllister whose telephone number is (703) 
308-7052. The examiner can normally be reached on M-Th 8-6:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert P. Olszewski can be reached on (703) 308-5183. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Steven B. McAllister 



